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THE 


Brief of Appellant Ellen M. Cissell. 


STATEMENT OF CASE 

I 

i 

The appellant herein filed in the Supreme Cjourt of 
the District of Columbia a bill for maintenance praying 
for support and alimony for appellant and her two 
infant children aged six years and three montjhs. In 
compliance with the rules of the lower court th^re was 
attached to and accompanying the bill a motion for 
alimony pendente lite, together with a sworn affidavit 
(Rec. 4). The bill for maintenance itself set forth the 
following facts: 

That the plaintiff was forced to leave the hpme by 
reason of the cruelty and conduct of appellee.: That 




2 


from the time she was forced to leave defendant up to 
the time of the filing of the suit “defendant had given 
her only $10.00 for the support of herself and children” 
(Rec. 2). The bill further set forth that planitiff “is in 
destitute and necessitous circumstances and is unable 
to work at the present time and is dependent upon her 
mother for support” (Rec. p. 3). The bill further alleged 
“the plaintiff is without means to support herself and 
children”. (Rec. p. 3). The sworn affidavit accompany¬ 
ing the motion for alimony had set forth that appellee, 
defendant below, was a contractor and earned from his 
business the sum of approximately $75.00 or $100.00 
per week and that petitioner had no income or means of 
support whatever. (Rec. p. 4.) The appellee filed both 
an answer to the bill and to the motion for alimony 
pendente lite in which he denied the acts of cruelty and 
stated that his average earning were in the sum of 
$50.00 per week. (Rec. p. 13.) 

There were certain affidavits filed by and on behalf 
of both appellee and appellant in support of their posi¬ 
tion. 

The matter came on for hearing in open court upon a 
motion for alimony pendente lite and the same was 
denied upon the ground that plaintiff’s bill failed to set 
a cause for maintenance. (Rec. p. 27.) 

Appellant applied to this Honorable Court for a Special 
Appeal which was allowed and this Honorable Court 
passed an order requiring appellee to pay appellant 
support money during the pendency of this appeal. 

ASSIGNMENTS OF ERROR 

1. The court erred in holding plaintiff’s bill stated no 
cause of action. 

2. The court erred in refusing to allow plaintiff 
alimony pendente lite. 



ARGUMENT 


Sec. 75, Tit. 14, D. C. Code (old Code, Spc. 980) 
upon which the bill was filed is in the following language: 

“Maintenance of Wife. Whenever any husband 
shall fail or refuse to maintain his wife and minor 
children, if any, although able so to do, the 
Court, on application of the wife, may decree 
that he shall pay her, periodically, such sums as 
would be allowed to her as permanent alimony 
in case of divorce for the maintenance of herself 
and the minor children committed to l^er care 
by the court, and the payment thereof piay be 
enforced in the same manner as directed in 
regard to such permanent alimony/’ 

I 

This statute passed by Congress gave equity jurisdic¬ 
tion to grant alimony or maintenace as an independent 
relief. j 

In Tolman vs. Tolman, 1 App. D. C. 299, (decided in 
1893), the court determined that equity could grant 
relief as to alimony alone in the absence of a prayer for 
divorce. This was a case determined before the passage 
of the statute hereinabove set forth, and the coutt used 
the following language (p. 308-309): 

i 

“The jurisdiction to grant alimony as inde¬ 
pendent relief has been fully recognized and en¬ 
forced by the courts of this District. This is 
shown by the case of Auld vs. Auld, 4 CJranch. 
C. C. Rep., 84, on a bill filed in 1830, for alimony, 
and on which alimony was granted ‘to continue 
until the court should otherwise direct.’ And so 
in the case of Pelz vs. Pelz, considered and de¬ 
cided and decree made for alimony, by the General 
Term of the Supreme Court of this District, but 
which case has not been reported. . . j” 

“There is no question or doubt of the legal duty 
of the husband to provide a suitable maintenance 
for his wife, and that if he will not do so, some 
proper remedy should exist to compel him to 
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perform this duty. A wife may be totally 
abandoned and deserted by her husband, as in 
this case, or she may be driven from his home, 
and compelled, by his ill-treatment and cruelty 
to seek an asylum elsewhere: and yet the condi¬ 
tions may not exist to enable her to apply for and 
obtain a divorce, even if she desired to adopt that 
alternative, and the question then arises whether, 
under such circumstances, courts of equity have a 
general authority to take cognizance of the case, 
and to administer relief by decreeing alimony 
against the delinquent husband to supply the 
wants of the abused or deserted wife? It would 
certainly be a matter of profound regret if it were 
determined that no such power or jurisdiction 
existed in the courts.” 

And so the court, at p. 310 of this opinion, in deter¬ 
mining the right of equity to decree alimony as an in¬ 
dependent substantive relief further said: 

“The decisions that maintain the right of a 
deserted or maltreated wife to apply to a court 
of equity and obtain a decree for alimony against 
her husband, as independent substantive relief, 
are numerous and are entitled to the highest re¬ 
spect. 1 Prominent among the cases sustaining 
this doctrine are Purcell vs. Purcell, 4 Hen. 
Munf., 507; Butler vs. Butler, 4 Litt. 202; Galland 
vs. Galland, 38 Cal. 265: Garland vs. Garland, 
50 Miss. 694; Prince vs. Prince, 1 Rich. Eq. 282; 
Graves vs. Graves, 36 Iowa, 310; Glover vs. 
Glover, 16 Ala. 440: Earle vs. Earle, 27 Nebr. 277. 
See also, the recent work of Brown on Divorce and 
Alimony, at page 26S, where the cases are col¬ 
lected and the results of the decisions stated.” 

Section 9S0 of our code followed the judicial determina¬ 
tion as was laid down in the Tolman case. 

The Bill of Complaint followed the statute in that it 
set forth in unmistakable terms that the appellant was 
in necessitious and dire circumstances. The petition 
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alleged that defendant below had failed and refused to 
support her in that from the time she was forced to leave 
him, he had only given her the sum of SI0.00 dnd had 
failed to support her and their two infant children. The 
Bill further set forth that plaintiff had been evicted from 
defendant’s house and that defendant had failed and 
refused to support her and her infant children, and 
never supported them properly. 

Such language made out a prima facie case fdr main¬ 
tenance. See Rhodes vs. Rhodes, 36 App. D. C. 261; 
also, Lesh vs. Lesh, 21 App. D. C. 475. 

In Rhodes vs. Rhodes, supra, Mr. Chief Justice 
Shepard, in speaking of Section 980 of the Code, Used the 
following language (p. 266): 

i 

“1. The first assignment of error raises the 
question of the power of the equity court to make 
the decree for permanent alimony, the enforce¬ 
ment of which was sought in this proceeding. The 
jurisdiction of a court of equity, in this District, 
to grant alimony as an independent relief was 
declared in Tolman vs. Tolman, 1 App.| D. C. 
299-311. Since that decision the power his been 
directly conferred by the Code, sec. 980 (31 Stat. 
at L. 1346, chap. 854). By the terms |of this 
section the court may declare that the husband 
shall pay the wife ‘periodically, such spms as 
would be allowed to her, as permanent alimony 
in case of divorce.’ ” 

CONCLUSION 

| 

The lower court abused its discretion by denying 
plaintiff and her infant children relief. The Bill had 
set forth sufficient allegations for maintenance apd the 
question of whether or not the Bill was sufficient hjad not 
been raised by defendant who answered the samd. For 
the court to have ruled, “that plaintiff’s Bill failed to 
state a cause for maintenance” was clearly an abuse of 
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discretion. ! Appellant therefore urges that the order of 
this Honorable Court awarding alimony pendente lite 
to the plaintiff for the support of herself and her infant 
children be continued and the case remanded for such 
further orders as this Honorable Court may deem proper. 

Respectfully submitted, 

JAMES A. O’SHEA, 

JOHN H. BURNETT, 
ALFRED GOLDSTEIN, 

Attorneys for Appellant . 
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STATEMENT OF CASE 

I 

| 

Appellant’s statement of the case is correct! except 
as to the averments of the bill which speaks folr itself 
(R., 1) better than the statement of appellant’js coun¬ 
sel in their brief. 


ARGUMENT 

FIRST ASSIGNMENT THAT SUPREME COURT 
ERRED IN HOLDING BILL STATED NO CAUSE. 


The bill did fail to state a cause for maintenance and 
therefore, Supreme Court did not err. 

i 

This bill was for maintenance, not for divorce. In 
order to make out a case it must allege facts, which 
under Code Section 980 show that the appellee failed 
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or refused to maintain appellant. The allegations of 
cruelty haye no bearing except to attempt to justify 
appellant’s absence from appellee’s home. 

The bill alleges conclusions, not facts, that appellee 
failed or refused to maintain, in tlmse words, “the de¬ 
fendant neglected your plaintiff and refused to support 
her and has never supported her properly.” The 
charge of neglect is pure conclusion. The charge of 
improper support is pure conclusion. If appellee gave 
appellant as much as improper support he could not 
have refused support. This point was made by Mr. 
Chief Justice 'Wheat. 

Therefore, it is apparent that the appellee did not 
in fact fail and refuse to maintain. 

If this court accepts the appellant’s conclusions as 
to appellee’s non-support, in effect she will have be¬ 
come the judge of the appellee’s conduct and not the 
court, because no facts are definitely alleged which 
would enable this court to pass its independent judg¬ 
ment on this appellee’s conduct. 

The allegations of crueltv are mere conclusions un- 
supported by statements of fact, including time and 
place, and therefore should have no weight in the con¬ 
sideration of this case. 

The holding bv Mr. Chief Justice Wheat, that the 
bill did not state a cause for maintenance, is correct in 
the light of the decision in Sloan v. Thompson , et al , 58 
D. C. App. 318, 319, where Chief Justice Martin stated: 

“It is a familiar rule that ‘a pleading will be 
construed against the pleader, that is, if the mean- 



ing of the words be equivocal and two niieanings 
present themselves that construction i$ to be 
adopted which is most unfavorable to the party 
pleading, on the theory that it will be presumed 
that the pleader has stated his case as strongly as 
he can.’ ” 


This applies to this case with peculiar force because 
appellant took a special appeal without amending her 
bill and making it clearer and more specific, which she 
should have done if she could. 

i 

SECOND ASSIGNMENT THAT COURT ERRED 
IN REFUSING ALIMONY PENDENTE ijlTE. 

Alimony cannot be granted where no cause is shown. 

The Supreme Court did not err in denying hlimony 
pendente lite for the reason that the bill stated no 
cause. It is elementary that appellant could tyave no 
just claim to alimony upon a bill which does ncj>t state 
a cause. A just claim to alimony must be base^l upon 
statement of a prima facie case. 


The fact that appellee filed an answer cannof make 
the appellant’s case stronger. The appellee’s ijmswer 
cannot and does not make appellant’s bill stronger 
than it is bv itself. 


The Court did not err in refusing alimony pehdente 

I 

lite because grant or refusal rest in discretion of 

Court and because there was no abuse of discretion. 

I 

This Court of Appeals in Lachoivicz v. Lachoivicz, 
GO AY. L. K. 118, decided December 14, 1931, stated the 
law to be: 
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“* * "it is settled that the granting or refus¬ 

ing of alimony pendente lite rests in the discretion 

of the trial court, not to be disturbed bv the re- 

* 

viewing court, except for a clear abuse.” 


The appellant’s bill when construed against her is 

so equivocal, indefinite and uncertain that the grant or 

refusal of alimony pendente lite is even more certainly 

a discretionarv matter than in the ordinarv case, and, 

• * 

that discretion having been decided against appellant, 
the equivocal, indefinite and uncertain character of ap¬ 
pellant’s allegations makes most certain that the dis¬ 
cretion of the court below was not abused. 


Because that discretion was not abused, it is beyond 
the just and legal power of this court to disturb the 
ruling below bv reversal. 

V » 

In the Lachoicicz Case, supra, point was made that 
there was no answer in the record from which a show¬ 
ing of abuse of discretion could be made. 


The answer in this case supports the lower court, 
showing that its discretion was used properly, in not 
encouraging a wife in palpably deserting a husband. 


Appellee offered appellant maintenance and, there¬ 
fore the Supreme Court did not err in denying ali¬ 
mony. 

Where only maintenance is asked, as here, it must be 
accepted by a wife, however it may be against her de¬ 
sire for alimony and maintenance separate from her 
husband, whenever it is offered in good faith. 

Even where a husband has not provided a suitable 
home and support, the law of this District, as stated 
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by this Court in Bernsdorff v. Bernsdorff, 26 App. 
D. C., 520, 523, is: j 

“* * * And if the husband shall, hereafter, 

in good faith procure a suitable home, aijid invite 
his wife to take up her residence therein, her decli¬ 
nation will afford ample ground for discharging 
him from further charge of maintenance.V 


Appellee, before this suit was instituted, a$ked ap¬ 
pellant to return to their home, the suitability j>f which 
has never been questioned, and also in his answer, and 

i 

since, has offered appellant a home and maintenance 
(R., 10, 11), but appellant has neglected her duty to 
return. ! 


This offer of a home and maintenance, which has 
never been withdrawn, alone justified the refusal of ali¬ 
mony by Chief Justice Wheat. Xot even an attlempt to 
impugn its good faith has been made. This offej* should 
end the case. ! 


Appellant by her neglect of this offer has qeserted 
the appellee without justification. 


The following quotation from Toicson v. Tod'son, 49 
App. L). C., 45, at 47, where the court discusses! propo¬ 
sition that a wife who fails to make out a ease for lim- 

I 

ited divorce is not entitled to separate maintenance, is 

peculiarly applicable to this case: 

- 

i 

“To return to her husband may involvje some 
humiliation, but she has the assurance that', if she 
does her part, he must do his, or the law wiljl grant 
her relief.” ! 

I 

I 

In Toicson v. Toicson, supra, at page 47, th<b court 
said: 


L 


i 

i 
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“* * * He is willing to provide his wife with 

suitable maintenance according to his means, and 
the court in effect has so found.” 


The denial of alimonv bv Mr. Chief Justice Wheat in 
effect was a finding, as in the Towson case, that the 
defendant is willing to provide his wife with suitable 
maintenance according to his means. 


As appellant’s bill is only for maintenance, not divorce, 
appellee ought not to be compelled to support her 
outside his own home. 

“A husband who is able, ready, and willing to 
support his wife, and who gives her no just cause 
to abandon him or leave his bed and board, cannot 
be compelled to support her elsewhere than at his 
own house, if he has one.” Maschauer v. Downs. 
53 App. D. C., 142, 144, 

Where a husband is able, ready and willing to sup¬ 
port his family in his home, as here, he cannot be com¬ 
pelled to support them elsewhere, except for cause for 
divorce. 

As the instant bill for maintenance cannot be 
amended into a bill for divorce (AY/ son v. AY Isnn. 00 
App. D. 0., 156), appellee ought not to be compelled to 
provide support outside his own house. 


Appellant’s statement that from time she left appellee, 
he had only given her ten dollars untrue. 

The undisputed averments of appellee’s answer 
(R., 8, 9), show that in addition to the Ten Dollars 
($10.00), given about September 5, 1931, Twenty-five 





Dollars ($25.00), was tendered for maintenance of the 
children of the parties before suit was filed, and 
refused. 

I 

Appellee ought not to be ordered to pay appellant’s 

costs, nor counsel fees. 

7 i 

As this whole appeal arose on a question qf plead¬ 
ing*—appellant’s defective bill—and as the Supreme 
Court was correct in its decision, it is respectfully sub¬ 
mitted that the costs of this appeal should bd bourne 
by the responsible moving parties, the appellant’s at¬ 
torneys, who drew the defective bill and who had, and 
neglected, an opportunity to amend their bill, ind that 
appellant’s attorneys ought not to be allowed attor¬ 
neys’ fees upon such pleading. ! 

CONCLUSION. 

j 

It is respectfully submitted that Chief Justice Wheat 
was eminently correct in holding that plaintiff’s bill 
did not state a cause for maintenance, and, therefore, 
he was also eminently correct in denying alimony pen¬ 
dente lite for that reason, and also for the j-easons 
that grant or refusal was discretionary and theirefusal 
in this case was not an abuse of that discretion, that 
maintenance has been offered in good faith ^o that 
there was no necessity of ordering maintenance and 
that the appellee could not be compelled to support his 
family outside his own home except for cause 'for di¬ 
vorce which cannot be the case because appellant’s 
bill for maintenance cannot be amended into a ]bill for 
divorce and separate maintenance. 

It is further respectfully submitted that appellee 
should not be ordered to pay appellant’s costs and at- 
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tornevs’ fees because such costs have been brought 
about and paid by appellant’s counsel upon their own 
defective pleading and that this appellee ought not to 
be compelled to pay for this character of service. 

It is also; further respectfully submitted that ap¬ 
pellant’s special appeal should be denied and that tin* 
order herein for alimony pendente lite should be set 
aside. 

H. CLAY ESPEY. 

Attorney tor Appellee. 
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